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Recommendations:

That FaHCSIA implement the following measures within the CSA to remove impediments to access the CSA by same-sex families:

1. Introduce methods of tracking same-sex family applications within CSA databases to monitor any impediments to access

2. Clarify the evidentiary requirements for same-sex couples in relation to the definition of parent and provide that information on the website and in information materials

3. Improve agency understanding and communication of issues around separated same-sex couples’ access to the CSA by:

a. Implementing specific training for CSA case managers by specialist LGBTI support agencies on the legal and evidentiary requirements and the cultural impact of the same-sex reforms

b. Employing designated same-sex relationship advice team within technical support team, as below, to be accessed by CSA case managers on a needs basis 

4. Improve community understanding of issues around separated same-sex couples’ access to the CSA by:

a. Employing designated same-sex relationship advice team within technical support team of CSA until no longer required

b. Producing targeted communication materials for the queer community in relation to child support

· Information brochures, web materials, talks, events advertised in queer and mainstream media and through community organisations, maternal child health centres, government agencies, family relationship centres, schools, doctors’ surgeries etc

c. Employing queer community liaison officers within the CSA to inform and educate key community stakeholders about the changes to the Act and its extension to same-sex families
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Introduction

Until the passage of the same-sex reform package by the Commonwealth Government in 2008 (‘same-sex reforms’) and the consequent amendments to the child support system
, non-biological parents within same-sex relationships were not recognised as parents for the purposes of the Child Support (Assessment) Act 1989 (Cth) (‘the Act’) and as a result same-sex couples who had children together were excluded from the child support system. One of the outcomes of the same-sex reforms is that most parents are now able to apply for child support against their same-sex partner if their relationship ends, and yet our research indicates that very few same-sex couples are in fact accessing the child support system. 

Further primary research of the parents themselves is required to determine the reasons for this, but our research to date suggests that this may include a lack of awareness that the child support system is available to parents with children from same-sex relationships. The question of who is a parent for child support purposes is complex and parents within queer families may not be aware that they are able to access the system, or have liabilities under it. Until these reforms, queer families often operated outside prevailing legal and policy structures, and as a result it has been the norm for queer families not to seek the assistance of government departments and agencies. 

These reforms are relatively recent, and it is likely that this is part of the reason why same-sex couples are tending not to access the child support system. However given that family tax benefits are linked to child support liability,
 same-sex families will increasingly need to become aware of their responsibilities if their relationships end, and the CSA is likely to have more queries and applications.

For these reasons, it is important that the CSA has a clear understanding of the various issues that arise in relation to queer families, and is able to provide clear advice to applicants about their liability. Unfortunately our research has indicated that there is a lack of clear policy, procedures and information within the Child Support Agency (‘CSA’) and lack of specialised information for same-sex (ex)-couples about their obligations under the system which is likely to be contributing to the low numbers of applications from same-sex families.

Part one of this paper sets out some of the issues confronting same-sex couples in relation to relationship recognition and parenting, and part two sets out the results of our research with the CSA and with practitioners who work with same-sex (ex-)couples in the area of child support. Recommendations based on this research will be made in part three, and further research of same-sex families is proposed. 
Part One: Who is a parent for the purpose of child support?

Queer families 

There are already a considerable number of children born within same-sex relationships and these numbers are likely to rise given recent changes to the IVF program laws to allow access by single parents and same-sex couples.
 Given that the rationale of the Child Support system is that children should be supported by their parents following separation, and that other benefits such as Family Tax Benefits are contingent on child support liabilities being met, it is important that this growing group of parents be adequately informed and aware of their rights and responsibilities in relation to child support. 

A note about terminology: At drummond street we use the term ‘queer’ in preference to ‘LGBTI’. We do so because it is an inclusive and non-prescriptive term that can capture the full range of diversity within the community, including those who identify as gay, lesbian, bisexual, transgender or intersex. There are some in the queer and mainstream communities who are not yet comfortable with this term, however our research indicates that there is a growing reclaiming and embracing of this term within the Melbourne queer community towards a positive collective identity. We work with many different kinds of queer families and we use the term broadly to include:

· lesbian couples who decide to conceive a child together, using a sperm donor or IVF program; 

· gay male couples who enter into surrogacy arrangements in order to become parents;  

· co-parenting situations involving three or four parents, some of whom are same-sex attracted; 

· a single woman who enters into a donor relationship with a male friend with either or both being same-sex attracted; 

· adoption of a child by the non-biological same-sex parent; and

· same-sex attracted parents who bore children within previous heterosexual relationships.

Some of these families – in particular the last example – were able to access the child support system prior to the reforms given the liability between the child’s biological parents. This has not changed. What the recent reforms to the system do is create a new liability between parents where children are conceived within a same-sex relationship, where both partners are regarded as parents of a child regardless of biology. We use the term ‘same-sex family’ to denote this specific category within queer families. While same-sex families are the focus of the reforms and of this paper, it is important to recognise that the definition of who is a parent varies amongst States and Territories and that there are a much wider variety of queer families than is currently recognised by the Family Law Act and the child support system. 

In relation to lesbian couples, we use the terms ‘birth mother’ and ‘co-parent’, the latter referring to the woman who is not biologically related to the child. Consistent with the legal framework, we refer to a man who provides sperm for the purpose of an artificial conception procedure as a donor regardless of whether it is intended that he co-parent. It is important to note that men who donate sperm on the basis that they co-parent – a common scenario within the queer community – are overlooked in the current system. 

‘Parent’

As a result of the same-sex reforms, people who have had children within same-sex relationships are now eligible to apply for child support under the Act if they and their ex-partner meet the definition of ‘parent’ as defined by section 5 of the Act. Section 5 has been amended to include people who are deemed to be parents by virtue of section 60H and section 60HB of the Family Law Act 1975 (Cth) (‘FLA’) and now reads:

parent:

(a) when used in relation to a child who has been adopted — means an adoptive parent of the child; and
(b) when used in relation to a child born because of the carrying out of an artificial conception procedure — means a person who is a parent of the child under section 60H of the Family Law Act 1975; and
(c) when used in relation to a child born because of a surrogacy arrangement — includes a person who is a parent of the child under section 60HB of the Family Law Act 1975.

There are then a number of presumptions of parentage listed in section 29 of the Act which allow the Registrar to conclude that a person is a parent for the purpose of the Act without having to initiate an investigation. The relevant provision for queer families is section 29(2)(i): that the person is a parent of the child under section 60H or section 60HB of the FLA. While this would seem fairly clear, the question of what is needed to satisfy that presumption remains contentious in practice as we discuss below.

It is important to note that the definition of who is a parent for the purposes of child support liability arises by reference to the FLA and does not take into account State and Territory laws on parental status (except to the extent that they are referenced by the FLA). Thus child support liability will arise even where a person is not recognised as a parent under state law – for example, a woman who consents to her female de facto partner undergoing artificial conception in South Australia is not recognised as a parent under South Australian law, but is considered to be so under section 60H of the FLA and is therefore liable to pay child support under section 5 of the Act. 

We are informed by the CSA that same-sex families in Western Australia are not yet able to access the child support system as Western Australia has not endorsed the changes to the Act. The advice is that it is expected to do so shortly.

Which queer families are now eligible to claim child support? 

a) Adoption

Section 5 includes parents of adopted children, but adoption is rare within the queer community in Australia.
 Adoption by same-sex couples is prohibited in Victoria, South Australia, Northern Territory and Queensland, and is allowed in only limited circumstances in Tasmania – i.e. where there is a registered relationship and where the child is a relative or a stepchild.
 It was prohibited in NSW until September this year when amendments were made allowing gay and lesbian couples to adopt.
 Australia’s only documented same-sex adoption case by a gay couple, according to family lawyer Stephen Page, was in Western Australia in 2007.
 In Victoria this year a gay man successfully applied to adopt a child who he and his partner had fostered for years, but he was only able to do so as a single applicant given Victoria’s prohibition on adoption by gay couples.
 

b) Section 60H 

Section 60H of the FLA now provides that where a child is born to a woman who is married or in a de facto relationship (including with another woman) as a result of an artificial conception procedure, and her partner consented to the procedure, the child is deemed to be the child of the woman and her partner (‘the intended parent’) and not the child of the donor. The intended parent is presumed to consent unless there is evidence to prove otherwise on the balance of probabilities (subsection (5)). It is also important to note that the donor of any genetic material must also have consented to his or her genetic material being used in an artificial conception procedure (subsection (1)(b)). 

Artificial conception procedure includes artificial insemination and the implantation of an embryo in the body of a woman (Section 4 FLA). De facto relationship is defined in section 4AA of the FLA and means a relationship as a couple living together on a genuine domestic basis, having regard to all the circumstances of their relationship. 

In relation to queer families, this provision will apply in the case of a female couple who live together in a de facto relationship and conceive a child with the consent of all the parties through artificial insemination or IVF. It covers de facto couples in all States and Territories, including Queensland and South Australia which do not currently recognise co-parents under their state laws. 

c) Section 60HB

Section 60HB provides that in the case of surrogacy arrangements, where a court has made an order under a prescribed law of a State or Territory stating who the parents of the child are, those people will be considered to be the parents under the FLA. Currently the prescribed laws are those of WA, ACT, Victoria and Queensland.
 Essentially, under each of the prescribed laws, there is a process of transfer of parentage under which the commissioning parents apply to the court for parenting orders over the child within a certain period following the birth. If the court is satisfied that the child was born as the result of a surrogacy arrangement and that all parties consent to the transfer, the birth mother and her partner, who are legally the parents of the child at birth, surrender their status as parents to the commissioning parents. The commissioning parents are then declared to be the parents of the child under the respective acts, and, by virtue of section 60HB, under the FLA.

The Court will not grant the application if the surrogacy arrangement was a commercial arrangement, and it is an offence under Queensland and ACT law (and under the recent NSW Surrogacy Act which is soon to come into force) for residents of those states to enter into an overseas commercial surrogacy arrangement. 

In relation to queer families, section 60HB (and therefore section 5 of the Act) will apply to gay male couples who conceive children through surrogacy arrangements, but only if they live in the ACT, WA, QLD or Victoria and only if they enter into an altruistic surrogacy arrangement as opposed to a commercial arrangement. Our research indicates that most gay couples who are involved in surrogacy arrangements do so through overseas clinics,
 so would not be covered by section 60HB or by the child support system.  

It is also interesting – and will perhaps be important at some stage – to note that while the definition of parent contained in section 5(b) in relation to artificial conception is exhaustive – i.e. the only people who will be considered to be parents of children conceived through artificial conception for the purposes of the child support system are those covered by section 60H
 - the definition in relation to surrogacy is not exhaustive and merely includes a person who is a parent of the child under section 60HB of the Family Law Act 1975.Presumably this could mean that a person who is recognised as a parent of a surrogate child under a State law or even the law of an overseas jurisdiction could be liable for child support, even if they are not recognised as a parent under the FLA. As far as we are aware, there has been no judicial interpretation of this question to date. 

Summary of the law as amended

The result of the operation of section 5 of the Act and sections 60H and 60HB of the FLA is that in the situations described above – adoption, assisted conception while in a de facto relationship, and certain surrogacy arrangements – a person will be considered a parent regardless of the fact that they are not biologically related to the child, and their ex-partner will be able to pursue them for child support. 

The amendments to section 60H are an important clarification for many women who were not previously recognised as parents of their children because they were not biologically related to the children, despite their role in the conception of the child and as co-parent. Similarly, section 60HB now allows both men in a relationship to be recognised as parents of children if they are conceived under surrogacy arrangements that comply with the prescribed laws. This is an important step and provides greater recognition of the reality of many queer families’ lives, and the role that non-biological or co-parents play as parents. The amendments to the Act based on these parentage provisions are an important step in recognising these realities, and supporting children of same-sex families. 

Outside the law

However there are a number of queer families who remain outside the definitions of sections 60H and 60HB, and who are therefore not covered by the child support system. We outline some of these examples below. 

1. Co-parenting arrangements where there are more than two parents

Under the Act, there is currently no provision for recognition of the reality that, particularly within queer families, some children have more than two parents and that financial responsibility for children is shared between more than two people. Co-parenting arrangements are relatively common in the queer community, and can comprise a number of situations – for example, a lesbian couple who enter into a co-parenting arrangement with a single man or a gay male couple; or a gay male couple who enter into a co-parenting agreement with a single woman. 

In the first example, section 60H as amended specifically precludes recognition of a donor as a parent, even if all the parties intend that donor to be an equal parent.
 As a result, in the situation of a lesbian couple and a male co-parent, the only liability for child support arises between the birth mother and her partner. The clarification in legislation of the status of donors has been welcomed by many – particularly lesbian couples who do not want involvement by donors in their families- and in fact the legal situation has not altered with respect to the child support liability of donors given Fogarty J’s decision in Re B and J, that a known donor was not a parent and therefore not liable for child support under the Act. However, given the reality that many queer families do involve active co-parent-donors, it is a real problem for many such families that under the current scheme, a man has a choice to be recognised as a donor or as a father, but not both. Such families who do in fact share the parental and financial responsibility for a child are currently unrecognised under the FLA and the child support system.
In the second example, where a single woman undergoes an artificial conception procedure using the sperm of a gay man with an intention of shared parenting between him, the mother and his partner it is unclear what the child support liability would be. While the general principle is that known donors are not liable
, it is possible that the biological father of a child in this situation, where he intended to be a co-parent, might be considered the parent for the purposes of child support legislation under the presumption of parentage provisions. This is because section 60H of the FLA would not operate to sever his status as a parent as it only covers the scenario of artificial conception where the woman undertaking the procedure is in a relationship with someone other than the donor and there is another intended parent.
 However this is unclear. What is clear is that the donor’s partner would not be recognised as a parent under the FLA or the Act, and so would not have any child support liability. 

Co-parenting Case Study
Sally and Helen have been together for 9 months, and live separately. They decide to make an agreement with their friends Rob and Mark to have a child together and to co-parent equally. Sally gets pregnant with Mark’s sperm through a home insemination and Ruby is born. Mark and Rob apply to the Family Court for parenting orders and are granted them. Mark and Rob move close by, and the two couples share the financial responsibility and care of Ruby until she is seven, when Sally and Helen decide to separate. 

Scenario 1: Ruby starts living with Mark and Rob during this period as it is more stable while Sally and Helen go through transition. Sally and Helen are under financial pressure because of the separation and stop making payments for Ruby although they continue to see her almost every day. Mark and Rob seek legal advice on whether they can pursue financial support from Sally and Helen, and are told they have no recourse to child support as they are not legally Ruby’s parents as defined by section 5 of the Act, despite the Family Court parenting orders.

Scenario 2: Ruby lives with Sally who is told by Centrelink that in order to receive the full family assistance payment she is required to pursue Helen for child support. Helen disputes that she has child support liability as she was not in a de facto relationship with Sally when Ruby was conceived and so does not come within section 60H of the FLA and section 5 of the Act. Sally is faced with the prospect of going to court to argue the case, and decides it’s not worth the emotional turmoil. She receives a reduced family assistance payment and supports Ruby herself. 

Scenario 3: Rob and Mark separate when Ruby is 12. Ruby lives with Sally and spends three nights a week with Rob. Mark comes and spends time with Ruby when she’s at Rob’s. Mark earns twice as much as Rob, but has no financial responsibility to Rob (or to Sally or Helen) under the Act as he is not considered a parent under section 5 of the Act.
2. Artificial conception procedures involving women without a partner

Similarly, it remains unclear what the child support liability would be of a known donor who donates sperm to a single woman, without an intention of co-parenting. It is likely that there would be no liability, following the reasoning in Re B and J and the application of the state laws on parenting status, but this case was decided some 12 years prior to the amendments to the Acts and legislative clarification of this would be desirable.

In the case of a known donor who intended to be a co-parent, it is likely that similar principles would apply. Provisions such as section 15 of the Status of Children Act 1974 (Vic) state clearly that where a woman has no partner and a man donates sperm for the purpose of a procedure he is not the father of the child. It follows that he would not be considered a parent and would not be liable to pay child support. This seems anomalous given the principles underlying the child support system, but appears to be the case under the current law. 

3. Where a parent is recognised as a parent under parenting orders but not under section 60H or section 60HB

Prior to the same-sex reforms, one of the only ways of having the parental relationship of non-biological or co-parents recognised was to obtain parenting orders in the Family Court. This continues to be the only way that gay dads can be recognised as parents in donor insemination cases – see the first example above. It can also be used in cases where adoption of a child by a same-sex couple is prohibited, or in surrogacy agreements where there is no transfer of parentage provision – such as in overseas surrogacy cases. Parenting orders only last until the child turns 18 and do not confer the full range of rights and responsibilities. 

In relation to child support, parenting orders do not confer parental status for the purpose of the Act, and as a result there is no child support liability on the part of someone who is a parent by virtue of a parenting order. A possible exception may be in the case of a surrogacy arrangement, as section 5 does not appear to preclude recognition of a parent in cases other than those covered by section 60HB.  

4. Lesbian couples who are not in a de facto relationship 

Section 60H only applies to de facto couples - those who were living together as a couple on a genuine domestic basis (section 4AA of the FLA). The recent case of Keaton v Aldridge confirmed that the relevant time to assess whether a de facto relationship existed is the time of conception, not the date of birth of the child
. There may well be female couples who enter into a parenting relationship together but are not living together at the time of conception. This precludes the co-parent being recognised as a parent for the purposes of section 60H and therefore section 5 of the Act, regardless of whether she and the birth mother consider themselves to be parents. 

Summary – Outside the law
These scenarios, while relatively common within the queer community, present difficult questions of law and fact. It may be appropriate that there is no child support liability in some of these scenarios, but in others the reality of the family structure is not recognised and parents have no choice but to sort out their own private arrangements without the benefit of the specialist advice of the CSA staff. 

It is also unclear what the impact on family tax benefits would be if a person is not eligible to seek child support against their former partner. Clarification of this by the CSA would be helpful for separating same-sex couples. 

Conclusion of Part One

While the same-sex reforms have gone some way towards recognising same-sex families and clarifying financial responsibility and child support liability, the question of who is a parent and what that means remains a confusing area with overlapping State and Federal laws and presumptions. As we outline in Part Two below, the results of our practitioner survey show that confusion about whether particular families are covered, and the implications of pursuing a claim, were commonly mentioned as one of the three main challenges facing LGBT (Lesbian, Gay, Bisexual and Transsexual) couples when negotiating child support arrangements and are a factor in why same-sex couples are less likely to access the child support system than heterosexual couples. 

Given this, it is vital that the CSA as an agency have a detailed understanding of the situation, and is in a position to provide clear information to applicants and respondents who may be encountering the idea of child support liability as a same-sex parent for the first time. On the basis of our research in the area, however, it would appear that there is a lack of clear information within the agency about who is eligible to apply and what is required of applicants to prove that they and/or their ex-partner are parents for the purpose of the Act. The next part of this paper will outline the findings of our research about how the current system is being applied. 
Part Two: From private to public – impediments to access

Our research has indicated that, in addition to the complexities of determining who is a parent for the purposes of the FLA and child support system, there are a number of structural and practical impediments for same-sex families accessing the child support system. These include:

1. Insufficient reporting and tracking within the CSA leading to an inability to track and evaluate same-sex family applications

2. Lack of understanding by CSA staff of the legal and evidentiary requirements with respect to same-sex applications 

3. A culture of private arrangements within queer families with respect to financial arrangements about children 

4. Lack of clear and targeted information for same-sex families

We suggest that these factors may be contributing to the low levels of same-sex family applications indicated by our research. 

Low levels of access and lack of CSA data on same-sex family applications

In preparing this part of the paper we are grateful for the assistance of Marisa Mignanelli, Customer Review & Quality Improvement, Child Support Agency, Department of Human Services, Victoria who has provided briefings on the workings of the CSA and responded to our queries for data and information including facilitating the production of a written advice by the technical support team within CSA.

Our starting point was to ask for basic data on the numbers of same-sex families accessing the CSA, and the requirements of proof of parentage. Ms Mignanelli’s advice
 is that the CSA is unable to provide data on the numbers of same-sex families accessing the CSA as there are currently no indicators to identify them within existing databases. She mentioned that there was some concern within the CSA that asking queer clients about the nature of their relationship could be seen as offensive. 

Asking about whether a relationship is opposite-sex or same-sex is only offensive if same-sex relationships are considered offensive. This should not be used as an excuse or impediment to tracking same-sex couple applications, as a new and growing client group within the agency, and ensuring they are receiving accurate and informed advice and assistance. The current incapacity of the CSA to collect any data on same-sex couples is a concern, and the first of our recommendations is that indicators be developed by the CSA to identify same-sex couple applications to allow for tracking and evaluation. To avoid any confusion or assumptions, for example in the case of gender-neutral names like Sam or Jo/e, an initial screening question for every applicant could be ‘is your ex-partner male or female?’.This would identify same-sex couple applications quickly and easily. At drummond street, a mainstream family service agency, a standard intake question regarding sexuality of a client is well received and also serves to normalise and reduce stigma for this group in the broader community. Applicants within same-sex relationships are unlikely to find such a question offensive, and in fact are likely to appreciate that their relationship is being openly recognised by a public agency. Such a question will go a long way towards normalising same-sex relationships in the eyes of heterosexual applicants. This is one of the aims of the same-sex reforms. 

Ms Mignanelli advised, in a previous conversation that her sense is that there have been very few applications brought by parents of children from same-sex relationships since the amendments came into effect in 1 July 2009. Her estimate was 5 or 6 at most during this 12 month period. 

She writes:

‘ [I]nvestigation of cases registered where the gender is the same for the receiving and paying parents provides a significant number of Grandmother carer claiming against mother payer/Grandfather carer claiming against father payer’ and that ‘out of 1100 registration records since 01/07/2009 with same sex relationship recorded, random investigation of approx 20 cases did not yield one same sex couple case.’   

While the data is unsatisfactory, it would suggest that same-sex couples are not turning to the CSA – or at least not pursuing applications – when their relationships end. 

This is supported by the results of our practitioner survey (see Appendix One). We conducted an online survey of legal practitioners who work with LGBT (lesbian, gay, bisexual and transsexual) clients in the area of family law. We asked the legal practitioners if same-sex couples were more likely, less likely or as likely as heterosexual couples to access the child support system. Nine out of twelve responded that they were less likely to access the system (the other three that they were ‘as likely’). Eight participants gave reasons as to why this may be and three of them suggested that a key factor may be lack of awareness that the system applies to them:

“[They are] unaware of rights to apply”

“Lack of understanding regarding legislative changes and impact on their families”

“A belief that the role of the agency is almost? to intervene in situations involving heterosexual couples”

Other responses to the question ‘What are the 3 most difficult challenges faced by LGBT parents when negotiating Child Support arrangements?’ were:

“Lack of knowledge of availability of child support agreements for LGBT parents”

“Isolation, ignorance, reluctance”

“Coverage- is the child within the Act or not. For those who have had a child through overseas surrogacy, for example, the Act does not apply. 2. Related to that- conflicting legal presumptions- eg in one recent case the father was a sperm donor, but registered on the birth certificate. The couple were a lesbian couple- under s.60H FLA they were the parents (and therefore liable to pay).”

“Uncertainty about entitlements, lack of information, getting over the (mistaken) view that their family is somehow different to hetero families”

“Concerns as to bias and discrimination, their inclination to make do without cs, the whole structure and process of the cs”

“Registering is seen as aggressive and creating conflict. Re sperm donor cases: the mothers think that by registering it the donors will have rights to see child or make decisions”

These responses indicate that there is still a perception that separated same-sex couples are not covered by the child support system, and a lack of understanding about eligibility and the implications of making an application, which affect separating same-sex families’ access to the CSA.

Lack of understanding by CSA staff of the requirements with respect to same-sex applications and establishing parentage

This perception is not helped by confusion within the CSA about which queer couples are covered by the scheme and what the requirements of proof are in relation to the question of who is a parent for the purposes of the Act.  

We had four portals of contact with the CSA in the course of preparing this paper:

1. Discussions with Ms Mignanelli including in person (4 August 2010), email (17 November 2010) and telephone (23 November 2010) 

2. Written advice from technical support team via Ms Mignanelli (received 17 November 2010)

3. General information contained on the CSA website and in particular ‘The Guide’
4. Telephone advice by a case manager within the CSA (25 and 29 November 2010 and 8 December 2010)

In the latter case (see Appendix Two for details), we presented a hypothetical scenario to a CSA case manager over the phone which involved a new application by a woman, Kate, against her same-sex partner, Helen, in respect of their two children. We did so following the receipt of confusing advice from Ms Mignanelli and the technical support team, and the purpose of this approach was to try to assess what advice is being given to same-sex family applicants when they first contact the CSA, and how informed CSA case managers are when dealing with same-sex family applications.

Over the course of our discussions with Ms Mignanelli, with the CSA case manager and in the advice from the technical support team, we were given a variety of different responses to basic questions. We have set these out (without naming the sources) to highlight the variations. For example:

1. A woman separates from her partner and they have two children together, conceived through home insemination. Is the co-parent liable for child support? 

	Source
	Information provided

	1
	Yes if there is proof that she is a parent under the Act

	2
	Yes if the couple meet the requirements of section 5 of the Act and section 60H of the FLA

	3
	No not if the children were conceived through home-insemination

	Website and CSA written materials
	Yes if they meet the requirements of section 60H or 60HB of the FLA. Assisted conception procedure includes home insemination. 


The advice given to source 3 in relation to question one is clearly wrong and in conflict with other information provided. 

2. What evidence needs to be shown to prove that both women meet the definition of ‘parent’? 

	Source
	Information provided

	1
	Section 60H order from the Family Court declaring that both women are parents

	
	Birth certificate showing both mothers on it or statutory declaration that both parents are mothers for the purposes of the Act

	2
	Birth certificate is supporting evidence but not sufficient: the former lesbian couple will satisfy the requirement of section 60H of the FLA and therefore section 5 and section 29(2)(i) if there is evidence that child was born as a result of an artificial conception procedure and that the lesbian couple were in a de facto relationship at the time the child was born. The birth certificate is further supporting evidence of their parentage (although not necessarily required if they have already satisfied the requirements under section 5 and section 29(2)(i) of the Assessment Act). 

[Query what that proof would be?]

	3
	Birth certificate didn’t appear to be sufficient. Parenting plan asked for. 


Looking at the advice provided, we still don’t know what CSA requires by way of proof from a lesbian couple in relation to parentage. A birth certificate would appear to be the most straightforward mechanism, but for children born prior to the state-by-state amendments allowing female partners to be registered as parents, the existing birth certificate is unlikely to record the co-parent.  The requirement from the 3rd source that a parenting plan be submitted is quite invasive and does not appear to be warranted as it does not prove any of the essential factors: namely, were the parties in a de facto relationship at the time of conception and did the co-parent consent. 

Our experience of dealing with the CSA is that individual officers are polite and well-meaning, but do not appear to have adequate and specific information in relation to same-sex family applications. Further, the advice passed on from the technical support team is inconsistent, lacking in detail and at times inaccurate. Overall our experience suggests that at present there are no clear processes in place within the CSA for managing same-sex family applications, and for advising what is required to satisfy the evidentiary requirements in relation to the definition of parent. 

A cultural history of private arrangements

The need for CSA officers to provide clear and accurate information is crucial given that there has traditionally been a culture of private arrangements within queer families which may contribute to their low rates of access to the child support system.  Three of the eight responses to the question ‘why are LGBT clients less likely to access the CSA?’ from the practitioner survey highlight this point:

 “It will only apply to lesbian couples, not gay male couples. Gay male couples with children, of whom there are less, generally make their own private arrangements. But in my experience with lesbian couples there seems to be a general trend towards private arrangements. Why, I do not know.”

“It would seem there is still a pervading stigma in relation to? Gay and Lesbian couples... having children and enforcing rights with respect to same”?

“Generally seen as too conflictual to ask for child support from a third party. Almost viewed as ‘taboo’ in the same-sex community.”

Other responses to the question ‘what are the 3 most difficult challenges faced by LGBT parents when negotiating Child Support arrangements?’ were:

“Imbalance of power, not being recognised as parent under Family Law Act until recently”

“Concerns as to bias and discrimination, their inclination to make do without cs, the whole structure and process of the cs”

“Registering is seen as aggressive and creating conflict. Re sperm donor cases: the mothers think that by registering it the donors will have rights to see child or make decisions”

That such a culture has developed is quite understandable given that, until the Federal Government’s same-sex reforms in 2008, and the various reforms by State governments over the past few years (for example introducing the recognition of co-parents on birth certificates), queer families existed outside the formal mechanisms of support for families provided by government. For example, children of gay or lesbian couples were only recognised as having one parent, unless their parents chose to apply for a parenting order from the Family Court. Parenting orders expire when the child turns 18 and are limited in scope, for example they don’t extend to inheritance or superannuation entitlements in most situations.
  Queer families were not recognised as families by mainstream agencies such as Centrelink and Medicare. As a result of this marginalisation and discrimination, same-sex families had no choice but to make private arrangements regarding the support of children following separation. 

While the same-sex reforms have largely been welcomed within the queer community, they result in much greater scrutiny by government agencies which, within the queer community, has traditionally been associated with intrusion and lack of privacy rather than a step towards validating their legitimacy and better meeting their needs. Thus there is a real need for carefully-targeted information that takes account of this historical reality and assists same-sex families to become aware and confident of the rights and responsibilities that legal recognition provides. 

Lack of clear and targeted information for same-sex families

The need for targeted information for same-sex families was highlighted through our survey of practitioners, as demonstrated by some of the responses we received to the question ‘What strategies or measures would assist LGBT parents to access the Child Support System?’
“Greater Education in relation to their legal rights”


”Perhaps consideration being given to having Gay and Lesbian liaison officers within the CSA”

“In the short term, a focused team/person dealing with same-sex couples until attitudes within gay and lesbian community changes”
“More information about their rights particularly from Centrelink and Child Support Agency (website, brochures, advertisements etc)”

“Knowledge of their rights as parents”

“More information campaigns, more legal training of solicitors”

“Needs to be more broadly known in the wider community (not just the LGBT community) that the child support system is available, particularly given that not all LGBT separating parents will come into contact with lawyers who might provide this advice”

“Greater publicity - promotion in the gay media - distribution of information to legal firms and community organizations”

“Information from the CSA and engagement by the CSA with LGBTI clients, such as through the queer press”

“Publicity/education is key - At Chillout 2010 (in March this year) I spoke with a number of people seeking more information (that was not in legal-ese) about how they could access child support and how it is calculation [-ed] and WHO is liable”
“Education and confidence - the clients experience a great deal of trepidation”

At present there is no specialised same-sex family applications advice team within the CSA. Applications are dealt with in the same way as other applications – by whichever case manager is on-hand. Given the complexity of the area, we would support the suggestion above that a specialised same-sex family advice team be employed to deal with the, at present, very small numbers of same-sex family applications. 

We also support the comments that more education and information materials should be produced for same-sex families and that information be provided through targeted media such as queer press as well as mainstream media, community organisations, government agencies, schools, doctors’ surgeries etc. 

In terms of written materials, we are only aware of two produced by the CSA that specifically address same-sex couples: a hard copy fact sheet titled ‘Same-sex couples and child support’ that was provided to us by Ms Mignanelli along with other CSA documents, and another found on the website titled ‘Parents in same sex couples’. The latter is quite a technical explanation of the legal reforms to the child support system while the former outlines the law with respect to the definition of parent and gives some case studies in relation to artificial conception, surrogacy and adoption. These are reasonable, but more interactive and dynamic communications materials could be useful as would the training of gay and lesbian community liaison officers within the CSA who could educate key stakeholder organisations. These recommendations are set out in Part Three below.

Conclusion of Part Two

Our research has demonstrated that there are a number of distinct challenges for same-sex couples accessing the CSA. It is not our position that same-sex families should always turn to the CSA to administer post-separation financial arrangements. Many heterosexual couples opt for private arrangements and never come into contact with the CSA for many reasons which would equally apply to same-sex couples, for example, that there is no need to involve an agency; that the process is overly bureaucratic and formalised etc. Simply, we believe that same-sex couples in the process of separation should have the same opportunities to access the CSA as heterosexual couples. Given the history of exclusion and the complicated state of the law, this requires additional resources and specialised training and information to ensure that same-sex couples understand their rights and responsibilities when it comes to the child support system. 

We conclude this discussion by making some recommendations about how this might be achieved.   

Part Three: Recommendations

On the basis of our research, outlined above, drummond street recommends to FaHCSIA that it implement the following measures within the CSA to remove impediments to access to the CSA by same-sex families:

5. Introduce methods of tracking same-sex family applications within CSA databases to monitor any impediments to access

6. Clarify the evidentiary requirements for same-sex couples in relation to the definition of parent and provide that information on the website and in information materials

7. Improve agency understanding and communication of issues around separated same-sex couples’ access to the CSA by:

a. Implementing specific training for CSA case managers by specialist LGBTI support agencies on the legal and evidentiary requirements and the cultural impact of the same-sex reforms

b. Employing designated same-sex relationship advice team within technical support team, as below, to be accessed by CSA case managers on a needs basis 

8. Improve community understanding of issues around separated same-sex couples’ access to the CSA by:

a. Employing designated same-sex relationship advice team within technical support team of CSA until no longer required

b. Producing targeted communication materials for the queer community in relation to child support

· Information brochures, web materials, talks, events advertised in queer and mainstream media and through community organisations, maternal child health centres, government agencies, family relationship centres, schools, doctors’ surgeries etc

c. Employing queer community liaison officers within the CSA to inform and educate key community stakeholders about the changes to the Act and its extension to same-sex families

Appendix One

Survey of Family Lawyers working with LGBT clients

About the survey
This is a copy of the online survey we conducted through Survey Monkey in November 2010. We emailed the link to approximately 60 lawyers who advertise themselves through GayLawnet as working with same-sex clients on family law matters (see <http://www.gaylawnet.com/attorneys/ausolc.html>). We also forwarded the survey to Legal Aid practitioners specialising in child support matters in Victoria and Queensland. Sixteen practitioners filled out the survey – twelve from private law firms, three from legal services/legal aid and one from a community legal centre. We received emails back from 3-4 others stating that child support is not something they come across in their work. We had follow up conversations with three of the respondents, and email follow-up with another two.  

The survey
Same-sex couples and child support

You and your work

 

As a result of the Same-Sex Relationships (Equal Treatment) reforms, as of 1 July 2009, parents who are in same-sex relationships are now eligible to access the Child Support Agency if their relationship breaks down.

This survey seeks your views on the experience of your LGBT clients when interacting with the agency. Your responses are confidential and will inform further research, which may lead to advocacy for same-sex families. Thanks, in advance, for your assistance.

What is your current job title?
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What kind of organisation do you work for?
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 Private law firm
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Legal Service/Legal Aid
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Government agency
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Other

	Other (please specify)[image: image10.wmf]










1. In your experience, in comparison to heterosexual clients, are LGBT clients more likely or less likely to access the Child Support Agency?
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 A. More likely
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B. Less likely
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C. As likely



	If you answered "Less likely', what are the main reasons for this?
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2. What strategies or measures would assist LGBT parents to access the Child Support System?
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3. From your experience, what are the 3 most difficult challenges faced by LGBT parents when negotiating Child Support arrangements? 
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4. From your observations, which aspects of the Child Support system are not working well for LGBT parents? (E.g. which processes or outcomes)
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5. From your observations, which aspects of the Child Support system are working well for LGBT parents? (E.g. which processes or outcomes?)[image: image21.wmf]








6. What are your suggestions for improving LGBT parents' experience of the current Child Support system?
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Many thanks for sharing your experiences and perspectives with us. Your contributions will assist us to collate an up-to-date picture of experiences of same-sex families who have only recently been eligible to access the child support system. We invite you to have further input into this investigation. 

1. Are you willing to provide further information in relation to your experiences of current Child Support Policies? 
If YES, please provide your contact details:

	Name:
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	Organisation:
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	Address 1:
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	Address 2:
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	City/Town:
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	State/ Territory:
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	Postal Code:
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	Email Address:
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	Phone Number:
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Appendix Two

Case study scenario presented to CSA case manager – 25 November 2010
Kate and Helen 

Partners for 12 years. Separated 12 Nov 2010.
Two kids – same known donor, self-insemination at home, birth mother for both is Kate, Helen on birth certificate for one year old but not for five year old (no second parent recorded).
Kids are staying full time with Kate, two nights per week with Helen. 

Kate enquiring about whether Helen has liability under the Act. 

Called up on 25 November 2010 and presented basic information. The case manager was polite and helpful and responded that she had never dealt with a same-sex application so would seek advice from the technical support team. She then conveyed the advice that because the conception of the children had taken place at home, they were not covered by the Act. When quizzed about this, she replied that she didn’t think that was correct either but that that was the advice she’d been given and that she would look into it and call back. She did so a few days later and said she didn’t have any further advice but asked for a copy of the parenting plan to show details of how the conception took place. In a further follow up conversation on 8 December 2010 the case manager confirmed that the technical support team would not provide any advice on eligibility without a parenting plan being produced. 

The advice given to the case manager in this situation is clearly wrong and in conflict with other information provided on the CSA website (for example the CSA Guide clearly states that home insemination is covered by section 5). The requirement that a parenting plan be submitted is quite invasive and does not appear to be warranted as it does not prove any of the essential factors: namely, were the parties in a de facto relationship at the time of conception and did the co-parent consent. This experience was concerning as it suggested that staff, while doing their best, are not being provided with accurate information from the technical support team within the CSA and that this could lead to applicants potentially being discouraged from pursuing a child support application. 
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